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Introduction

The Julia Farr Association and JFA Purple Orange

The Julia Farr Association applauds the South Australian Government’s initiatives and
commitment to achieving appropriate and just outcomes for people living with disability.
The proposed Disability Justice Plan and legislative changes set out in the Discussion Paper:
Improving the criminal justice system for people with disability are important steps to
achieving and maintaining improvements and necessary reforms in all parts of South
Australia’s criminal justice system.

The Julia Farr Association and its predecessor organisations have been involved with the
disability community, older people and other vulnerable groups for more than 130 years.
The Julia Farr Association is an independent, non-government entity based in South
Australia that fosters innovation, shares useful information, and promotes policy and
practice that support and improve the life chances of people living with disability.

JFA Purple Orange is the social policy arm of the Julia Farr Association. JFA Purple Orange
conducts research and engages with people with lived experience of disability. Our work is
anchored in the principles of Personhood and Citizenhood and is guided by human rights
values and social inclusion and founded on four principal avenues of delivery:

e The provision of Information to help and enable people living with disability, their
families and supporters to live with dignity, autonomy and independence.

e The promotion of Innovation in service and support that enable socially valued roles
for people living with disability.

e The presentation of ideas and concepts to Influence leaders in government and the
community to enable change and positive movement towards full participation in
society by people living with disability.

e Integrity in the application of a clear set of principles to every aspect of our work,
informing and focussing our efforts in a sustainable, clear and coherent manner.

JFA Purple Orange is not a service provider — we deliver research, evaluation and
information services anchored upon the stories shared by people living with disability and
other people in their lives. As such, we feel we are in a good position to offer comment and
analysis without vested interest.

The United Nations Convention on the Rights of Persons with Disabilities

JFA Purple Orange believes improving the participation of people living with disability in the
criminal justice system is a pressing necessity in the current environment. It is widely
recognised, and apparent in relevant statistics, that people living with disability in Australia
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are likely to have the greatest need, but not receive appropriate and effective support, in
accessing, participating and interacting with the justice system.

There is national recognition, through the ratification of the United Nations Convention (the
‘Convention’) on the Rights of Persons with Disabilities by Australia in July 2008, that: ‘...
access to justice for persons with disabilities ...” [shall be] “... on an equal basis with others,
including through the provision of procedural and age-appropriate accommodations, in
order to facilitate their effective role as direct and indirect participants, including as
witnesses, in all legal proceedings, including at investigative and other preliminary stages”.

Article 13 of the Convention sets out a clear manifesto of actions for enabling appropriate
access, interaction and participation of people living with disability with the justice system in
Australia, and South Australia. Australia was one of the first countries to ratify the
Convention; as a leading proponent of the rights of people living with disability Australia,
and South Australia, has a particularly important role in the global community as a leader
and an exemplar of enlightened policies and governance.

JFA Purple Orange considers any legislative changes or Plans (i.e. proposed Disability Justice
Plan) developed by the South Australian Government, no matter how these are structured
or implemented, should accord fully with the Convention taking into account its current
standing and interpretations. This is not a lightweight obligation; the scope and reach of
international obligations was recently addressed in advice provided to a Senate Committee
of the Parliament of Australia®:

... Emeritus Professor Shearer advised the views and recommendations of United
Nations' committees and officials, while not legally binding, 'must be considered
seriously by Australian governments, at the legislative, executive and judicial
levels'®! Emeritus Professor Shearer's advice also made clear that treaty
obligations may evolve with time and international practice and, as such, are
subject to an evolving interpretation:

The Vienna Convention on the Law of Treaties, article 31(3)(b), allows
for taking into account, together with the context, 'any subsequent
practice in the application of the treaty which establishes the

agreement of the parties regarding its interpretation[4] =

! The General Assembly of the United Nations, 2006. . Convention on the Rights of Persons with Disabilities:
Resolution A/RES/61/106. United Nations Treaty Series Vol. 2515. United Nations, New York, USA: 13.

? parliament of Australia, Senate Community Affairs References Committee: The involuntary or coerced
sterilisation of people with disabilities in Australia. Referred by Senate to Senate Committees on 20 September
2012.

* ‘Advice by Emeritus Professor Ivan Shearer, 24 May 2013, p. 2.’

* “Advice by Emeritus Professor Ivan Shearer, 24 May 2013, p. 3.’

Submission by JFA Purple Orange: Improving the criminal justice system for people with disability



As such, we recognise that the South Australian criminal justice system is as subject to the
relevant requirements of the Convention, the Disability Discrimination Act 1992 and the
National Disability Strategy as other parts of the South Australian community. It seems
timely to note that Article 13(2) of the Convention states:

‘In order to help to ensure effective access to justice for persons with disabilities,
States Parties shall promote appropriate training for those working in the field of
administration of justice, including police and prison staff.”

Our submission has a strong assumption that the proposed Disability Justice Plan, will have
attendant, associated, planning, guidance, procedural structures and funding to train,
develop and maintain on an ongoing basis, the capacities of people working in the South
Australian criminal justice system to support people living with disability.

Our Approach to this Submission

Our objective in responding to the Discussion Paper (the ‘Paper’) is to help the South
Australian Government identify those matters that will have the greatest potential for
protecting the rights and interests of people living with disability interacting with the South
Australian criminal justice system.

We recognise that the Paper has certain foci, which are set out in it, suggesting the
Government already has a particular perspective on the proposed Disability Justice Plan.
This perspective has, undoubtedly, been informed by the submissions to, and deliberations
of, the Select Parliamentary Committee on Access to and Interaction with the Justice System
for People with Disabilities.

We note that a series of information/consultation events have occurred in the wider
community about the proposed Disability Justice Plan and that these events may also
contribute to the South Australian Government’s deliberations.

However, our submission focuses on the publicly available information provided in the
Discussion Paper and on the values, matters of concern and experiences of JFA Purple
Orange drawn from working closely with people living with disability.

The issues that are of primary interest for JFA Purple Orange are those that address the
balance between autonomy, choice and risk for people living with disability and how these
matters affect lives and life-chances; we fully support efforts to reduce the risk of abuse,
however these efforts (and any unforeseen, untoward, consequences of policy

> Senate Community Affairs References Committee, 2013. The involuntary or coerced sterilisation of people
with disabilities in Australia. 1°* Report, 17 July 2013. Parliament of Australia, Senate Committees, Canberra,
ACT: 88.

® Ibid.
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implementation) must not be reductive of access to life chances and personal decision-
making.

We make the strong assumption that the reforms initiated by the proposed Disability Justice
Plan will be highly supportive of people living with disability — no matter how, or wherever,
someone is situated in the criminal justice system i.e. as an alleged victim, witness or alleged
perpetrator — or, for that matter, jury members, court officials and members of the public or
support persons.

JFA Purple Orange clearly envisages there will be a pathway for people living with disability
in the justice system, where information and support will be readily available; these
supports being not limited to, but including, full information and appropriate support for
early intervention, legal rights, access, communication, translation, advocacy, assessment
and diversion and appropriate institutional settings.

In the pathway we envisage, the proposed Disability Justice Plan will address the “who,
when and how” of substantial and practical supports that would be necessarily funded,
arranged, accessed and delivered; an integrated plan would encompass these matters:

e Who: alleged victims, witnesses, alleged offenders (as well others living with
disability such as jury members, staff and officers of the court system);

e When these supports will be substantially available at various stages in a person’s
progression through the justice system; and closely integrated with the matter of
timing, is -

e How informational, procedural and human supports will be manifested at each stage
of a person’s path through the system.

Similarly, the same triad of “who, when and how” questions arise in the training,
orientation, understanding, responsive and other practice considerations that apply to
professionals and staff working and operating in the criminal justice system.

Further reflections

The reforms proposed in the Discussion Paper will challenge and make demands on the
Police, Courts, legal profession, ancillary supports, institutions and affected communities
and individuals. These challenges and demands will require self-reflection and active
ongoing internal reform of the various components that comprise the criminal justice
system in South Australia; nonetheless, we recognise these components have complex
inter-relationships that, of necessity, requires “distance” — separation - from each part to
administer, process and deliver justice, but also requires integration to achieve and deliver
just results. In addressing these inherent tensions reform initiatives will require careful
planning, persistence, adjustment and refinement.
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The complexity of inter-relationships and the administration of justice was outlined in a
recent report on diversion (a potential alternative to full engagement in the justice system
by some people living with disability). The New South Wales Law Reform Commission stated
that, as a matter of background:

‘There is strong evidence ... that people with cognitive and mental health
impairments are over-represented throughout the criminal justice system. But
the great majority of people with cognitive and/or mental health impairment do
not offend. The higher rate of offending does not arise from any simple
relationship between impairment and crime, but from impairment together with
a multiplicity of other factors, such as disrupted family backgrounds, family
violence, abuse, misuse of drugs and alcohol, and unstable housing.

Diversion of people with cognitive and mental health impairments generally
involves them engaging with a range of providers of treatment and services that
have a rehabilitative focus. The relationship between the criminal justice system
(police and courts) and the service sector is crucial to effective diversion. Both are
complex systems. Effective diversion relies on connecting offenders with the right
services and maintaining that connection when problems arise. Understanding
and communication between the criminal justice system and services is crucial
for diversion to work well. Significant challenges include: the great multiplicity of
agencies providing services; different disciplinary understandings; different
perspectives on key issues; gaps in the availability of services; and problems of
integrating service delivery for people whose needs are complex.”

Research about aspects of correctional services in NSW outlined the tensions inherent in the
use, by staff, of medical or social relational/interactional models of intellectual impairment
that have affected the manner in which people living with disability have been treated in
correctional settings. Programs to redress these tensions, by training correctional staff and
support programs for offenders have been initiated and funded by government; there is no
clear indication in this research as to how State Government reforms have driven these
(relatively) localised initiatives, and the degree to which the initiatives are integrated into
broader, planned, ongoing reforms of the NSW criminal justice system?.

The South Australian Attorney-General’s Discussion Paper addresses the some of the
legislative reforms undertaken in NSW. Arguably, some of the agency-related reforms
initiated in that jurisdiction are currently some of the most open and accessible in

” New South Wales Law Reform Commission (NSWLRC), 2012. People with cognitive and mental impairments
in the criminal justice system. Diversion. Report 135. NSWLRC, Sydney, NSW: xv.

® Snoyman, P. and Aicken, B., 2011. The concept of intellectual disability, and people with intellectual disability
in Corrective Services NSW. Australasian Journal of Correctional Staff Development 6(1). Internet available:
http://www.bfcsa.nsw.gov.au/__data/assets/pdf_file/0018/313461/Concept-of-Intellectual-Disability-Philip-
Snoyman.pdf
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Australia®. However, we note that information about the full spectrum of criminal justice
system reforms, in relation to people living with disability, undertaken by New South Wales,
are not readily accessible for the lay-public; it is not clear how policy and legislative
initiatives in that State generate wide-spread and ongoing supportive action for people
living with disability.

We also note, as an aside, that some reforms in the NSW criminal justice system have, over
time, led to greater rates of incarceration and, accordingly, increasingly larger components
of that State’s justice budget on correctional services'?, indicating that some reforms may
result in an increased and further entrenched over-representation of people living with
disability in the prison population®®.

Given the inherent complexities of the criminal justice system and the many-faceted needs
and requirements of people living with disability, there are consequent difficulties in setting
out, mapping, a sufficiently detailed set of prescriptions for a preferred pathway through
that system for people living with disability. We provide some examples of good policies,
considerations and practices in the second part of this submission.

It seems that a practical response to these difficulties might be to develop a principles-
based system which a criminal justice system will operate within. For example, the
Department of Justice and Attorney-General (Queensland) developed, and disseminated,
the following principles-based policy for the delivery of services to vulnerable people:

‘i. Vulnerable people in the criminal justice system, whether they are victims,
witnesses or defendants, will have access to justice.

ii. The special needs or difficulties of vulnerable people in the criminal justice
system are recognised so that they receive fair and equitable treatment.

iii. We respect and treat vulnerable people with dignity and consider their needs,
wishes or instructions and respond appropriately.

iv. That we ensure the best possible services available are provided to the
vulnerable person, through the use of appropriate referrals to services provided
by other agencies both within and outside the Department.

° See: Bartels, L., 2011. Police Interviews with Vulnerable Adult Suspects. Research in Practice Report No. 21.
Australian Institute of Criminology, Canberra, ACT. 13p.

1% Smith, G., 2009. Opinon: Hard line fine for dangerous criminals but what about the rest? The Journal of the
New South Wales Bar Association. Summer 2009-2010: 8-10.

" New South Wales Law Reform Commission (NSWLRC), 2012. Op cit: 48 et seq.
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v. Our staff will be informed about the needs and difficulties vulnerable people
encounter in the criminal justice system so that staff may respond in accordance
with these principles. 2

These principles, which were bases for a Vulnerable Person Policy in Queensland, were
commended by the Queensland Office of the Public Advocate for

4

... the recognition of
issues which confront people with impaired decision-making capacity in the criminal justice
system ..

However, the hyperlink provided by Howard and O’Brien (2009) in their paper - where the
preceding quote was obtained - did not actively link, at the time of writing (June/July 2013)
to a copy of the Department’s Vulnerable Person Policy; a search of the Departmental
website for the Policy was not successful, suggesting that the Policy had been removed"®
4 The Queensland Police Service has a Web accessible Vulnerable Persons Policy™ but,
apparently, the Queensland Government does not at this time; reasons for that omission
are not readily available, although performance audits, monitoring, accountability and

funding readily spring to mind as potential barriers to implementation.

The effective implementation of the proposed Disability Justice Plan will be on the minds of
its developers in the South Australian Government.

Clement and Bigby (2010) outlined:

4

the conditions that some policy implementation theorists suggest are
necessary for effective implementation, such as clarity, minimal ambiguity,
authority to achieve goals, simple workable models, involvement of limited
‘players’ and a clear chain of accountability...”*®

2 Howard, M. and O’Brien, J., 2009. Criminal injustice for vulnerable people. A Paper for the Office of the
Public Advocate (Queensland). Presented at the Australian Guardianship and Administration Council
Conference: Social Inclusion: The Future of Ageing, Disability and Substituted Decision-making. The Hilton,
Brisbane 20" March 2009: 14-15.

13 Howard, M. and O’Brien, J., 2009. Op cit: 15.

' NB: A search of the NSW Lawlink — Attorney General and Justice website(s) provided no policy of a similar
type at the time of searching [21% June 2013]:
http://www.professionalstandardscouncil.gov.au/lawlink/Corporate/ll_corporate.nsf/pages/LL_Homepage_in
dex

 Internet available:
http://www.police.gld.gov.au/Resources/Internet/rti/policies/documents/QPSVulnerablePersonsPolicy.pdf

'® Clement, T. and Bigby, C., 2010. From Cult to Functional Values: Interpreting the Principles, Goals and
Strategies of Disability Policy. In: Bigby, C. and Fyffe, C. (Eds). State Disability Policy for the Next Ten Years -
What Should it Look Like? Proceedings of the Fifth Annual Roundtable on Intellectual Disability Policy. School of
Social Work and Social Policy, LaTrobe University, Bundoora, Vic: 42.
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The authors outlined these conditions as bases for assessing the effective implementation of
the (Victorian) State Disability Plan'’ operative at that time. The conditions set out above
could also be a rationale for narrow reductive policies; however, the authors suggest that:

‘... generalities and idealisations in ... [a] ... Plan have an important role. Namely,
presenting to our imaginations a future for people with disability, which satisfy a
variety of perspectives and interests at the level of broad social policy. However,
the vision is presented in such a way that it ignores the real life obstacles to what
we want to achieve and masks underlying divergences of intent for different
subgroups under the ... Plan’s umbrella ..."*®

In contrast, there is a strong suggestion:

4

that a requirement of .. broad, overarching ... disability policy is
complementary, effective, mid-level policies and more finely grained guidance
about the nature of overarching goals and their meaning for each of the sub-
groups who currently fall under the umbrella term ‘people with disability’.

Differentiated implementation strategies will be more able to take account of the
differing pathways and support that may be required to achieve good
outcomes.”™
JFA Purple Orange agrees with the thrust of the preceding advice about implementation and
looks forward to a Disability Justice Plan that works very effectively for people living with
disability, thereby offering some redress for the inherent difficulties in accessing,
participating in and being recipients of the justice system:

‘In essence, the difficulties participants faced in almost every aspect of their daily
existence are typical examples of the post-welfare state, where the political
nature of social problems are converted into the problems of individuals.
Jamrozick (2009)*% refers to this pattern as ‘the individualisation of the social’,
where the issues of ... [people] ... with intellectual disability have been removed
from the social environment in which they live and their behaviour and responses
have been regarded as pathological. Through selective perception, the focus of
concern has been ... without due regard for the marginalised and impoverished
social conditions of people with intellectual disability ...”**

7 Department of Human Services (DHS), 2002. Victorian State Disability Plan 2002-2012. Disability Services
Division, DHS, Melbourne, Vic.

'® Clement, T. and Bigby, C., 2010. Op cit: 41.

% Clement, T. and Bigby, C., 2010. Op cit: 43.

2% Jamrozik, A., 2009. Social Policy in the Post-Welfare State: Australian Society in a Changing World (3rd Ed).
Pearson Education Frenchs Forest, NSW: 312.

*" Ellem, K., 2010. Looking at the Whole Picture: Effective and Humane Responses to Offenders with
Intellectual Disability. In: Bigby, C. and Fyffe, C. (Eds). State Disability Policy for the Next Ten Years - What
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Responses to Discussion Paper: Improving the criminal justice system for

people with disability

Part A: General

Discussion Paper Q1: What are the greatest barriers that people with disability face in

seeking access to justice?

In a recent Issues Paper?, the Australian Human Rights Commission (AHRC) indicated that

there were five barriers for people living with disability and these have consequences for

interactions with the justice system:

1.

‘Community support, programs and assistance to prevent violence and
disadvantage and address a range of health and social risk factors may not
be available to some people with disability. This means that people with
disability are left without protection and face ongoing violence, or have
repeated contact with the criminal justice system because appropriate
programs and community support are not available.

People with disability do not receive the support, adjustments or aids they
need to access protections, to begin or defend criminal matters, or to
participate in criminal justice processes.

Negative attitudes and assumptions about people with disability often
result in people with disability being viewed as unreliable, not credible or
not capable of giving evidence, making legal decisions or participating in
legal proceedings.

Specialist support, accommodation and programs may not be provided to
people with disability when they are considered unable to understand or
respond to criminal charges made against them (‘unfit to plead’). Instead,
they are often indefinitely detained in prisons or psychiatric facilities
without being convicted of a crime. This situation mainly happens to
people with intellectual disability, cognitive impairment and people with
psychosocial disability.

Support, adjustments and aids may not be provided to prisoners with
disability so that they can meet basic human needs and participate in

Should it Look Like? Proceedings of the Fifth Annual Roundtable on Intellectual Disability Policy. School of
Social Work and Social Policy, LaTrobe University, Bundoora, Vic: 139

22 Australian Human Rights Commission (AHRC), 2013. Access to justice in the criminal justice system for
people with disability. Issues Paper: April 2013. AHRC, Sydney, NSW. 18p.
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prison life. They often face inhuman and degrading treatment, torture and
harmful prison management practices.”*

These barriers manifest in various ways for people’s lived experience, with consequent

impacts on lives and professional practices; for example

24,25

Difficulty for Police in identifying people living with disability, especially those
with non-readily apparent impairments, and responding appropriately;

The concerns about confidentiality of information and attendant issues and
consequences for a complainant, about who is used as an intermediary in
complex communications;

The barriers raised by styles of questioning and the responses that some people
living with disability will have to these situations;

The excluding nature of legal and technical language used in the justice system;
this matter, combined with the difficulties of English not being the main
language of some people living with disability is a serious barrier;

Fear of authority can also generate barriers for some people living with
disability;

Alleged offenses in residential settings are not addressed adequately;

Insufficient attention paid to accessing relevant supports and modifications for
people living with disability who are in the prison system;

Difficulties for people living with disability in serving the community through jury
service.

The barriers to justice compiled by the AHRC cogently and exhaustively encapsulate issues

of concern for people living with disability and their interactions and participation with the

criminal justice system. We have no reason to believe the South Australian justice system

does not create similar barriers, in some instances®®.

The justice system is adversarial, and the amelioration of the structural and cultural nature

of that condition, seems to be a fundamental matter to deal with in its impacts on people

living with disability. It is recognised that the essential nature of the Australian justice

system, will not change its core tenets and principles (as an adversarial system); therefore, it

> AHRC, 2013. Op cit: 4-5.

** See notes and examples outlined in: AHRC, 2013. Op cit.

%> Information contained in submissions to: Parliament of South Australia Select Committee on Access to and
Interaction with the Justice System for People Living with Disabilities. Appointed October 2011.

%% Ibid.
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is a matter of how adversariality is managed and manifests itself that is of importance for
people living with disability.

A South Australian Parliamentary Select Committee?’ provided substantial information, via
submissions and deliberations, about the issues for people living with disability in the South
Australian justice system. For example, both the written and oral submissions by members
of the South Australian Legal Services Commission were compelling in the details provided
about individuals affected by their interactions with the SA justice system. A number of
submissions, including one from the Julia Farr Association, provided recommendations to
the Parliamentary Select Committee.

The recommendations made by submitters to the Select Committee were, and are, cogent
and, the Deputy Premier, the Honorable John Rau, has indicated will be used in the
deliberations about the Disability Justice Plan.

Discussion Paper Qs 2 to 6 (inclusive): Overcoming Barriers and Appropriate Supports and

Measures

As an organisation that is fundamentally concerned with the autonomy, independence and
quality of life for people living with disability, the Julia Farr Association recognises there will
be interactions with the criminal justice system for many people living with disability®.
There have been, and are, a number of governmental initiatives — including South Australia’s
Disability Justice Plan - to address and improve justice systems in light of these complex
matters®.

Our organisation is particularly concerned that an inclusive, integrated and supportive
pathway for people living with disability is available and actively undertaken at all levels of
the justice system; in short the criminal justice system is itself inclusive, just and attends to
the substance of the requirements placed on it.

The South Australian Parliamentary Select Committee on Access to and Interaction with the
Justice System for People Living with Disabilities provided an opportunity for the South
Australian Parliament to receive and hear submissions about how the State’s justice system
is faring with regard to people living with disability.

JFA Purple Orange (the Julia Farr Association) tendered a submission to the Select
Committee which reflected our organisation’s concern for inclusivity and integrated support
for people living with disability; the recommendations attended to each stage of how we

% Ibid.

%8 See: Coumarelos, C., Macourt, D., People, J., McDonald, H.M., Wei, Z,, Iriana, R. and Ramsey, S., 2012. Legal
Australia-Wide Survey: Legal Need. Access to Justice and Legal Needs Volume 7. Law and Justice Foundation of
NSW, Sydney, NSW. 361p.

*° For example: The Attorney-General of Australia has initiated a process of referral to the Australian Law
Reform Commission for a Review of Equal Recognition Before the Law and Legal Capacity for People with
Disability. Internet available: http://www.alrc.gov.au/inquiries/legal-barriers-people-disability [14 June 2013]
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conceived a “pathway to justice” would be constructed; the recommendations attended to
the locations on that pathway which we believe require particular attention, refinement and
improvement.

The recommendations made by JFA Purple Orange to the Select Committee are re-tendered
as being still relevant to the consultation being undertaken by the South Australian
Attorney-General, particularly with regard to Questions 2-6 (inclusive) set out in the
Discussion Paper for Consultation. The recommendations were developed in full recognition
of the vulnerable nature of people living with disability:

‘Legal needs surveys have repeatedly found that people with a disability are not
only more likely to experience legal problems but are, in fact, more vulnerable to
a wide range of legal problems.

For example, in Australia regression analyses by Coumarelos et al. (2006)[30] on
the NSWLNS [New South Wales Legal Needs Survey] revealed that disability
stood out as the indicator of disadvantage most consistently linked with
increased vulnerability. Disability was linked to high overall prevalence rates and
high rates of most problem types — namely, accident/injury, consumer,
credit/debt, education, employment, family, general crime, government and
housing problems.”!

A recent Staff Working Paper® from the Australian Productivity Commission underscores
the structural nature of disadvantage in Australia, and how it impacts on the life chances of
people, including people with long-term health problems and those living with disability,
excluding them from society. The justice system has, by its very objective, a strong
obligation to address, and thereby not be party to maintaining, structural disadvantage in
South Australia, whilst administering justice.

Recommendations for the South Australian Attorney-General’s Department

Recommendation 1

That professionals working in the criminal justice system access professional
development to build their capacity to understand the implications of intellectual
disability/cognitive impairment and/or communication disorders for understanding and
communicating during legal processes.

0 Coumarelos, C., Wei, Z., and Zhou, A.Z., 2006.